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In the United States Circuit Court of Appeals,

in and for the Ninth Judicial Circuit,

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

R. CONSANI,
Petitioner,

vs.

W. J. BRANDON, Trustee in Bankruptcy of the

Estate of GRAESSLER & REICHWALD,
Respondent.

Petition to Superintend and Revise Decision of Dis-

trict Court Under Section 24 (b) Bankruptcy

Act of 1898.

To the Honorable, the Said United States Circuit

Court of Appeals in and for the Ninth Judicial

Circuit.

The petition of R. Consani unto the said Court,

respectfully represents and shows

:

That on or about the 15th day of March, A. D.

1906, he was ordered to appear before Honorable

Milton J. Green, referee in bankruptcy in the above-

entitled estate and ordered to show^ cause before said

referee why he, the said R. Consani, should not be

ordered to pay to the trustee in bankruptcy the sum

of $395.96 alleged to have been received by said R.
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Consani upon an execution against the property of

said bankrupts within four months of filing the peti-

tion in bankruptcy herein.

That in response to said order said R. Consani

appeared before said referee and objected to the

jurisdiction of said referee to make said order on the

ground that the remedy of the trustee lay in an in-

dependent suit brought in the State or Federal Court

to recover said alleged preference and that said

referee in bankruptcy had no jurisdiction in a sum-

mary proceeding to order the said R. Consani to

deliver said money to said referee. That said referee

over the objection of said R. Consani proceeded to

the hearing of said order to show cause, and said R.

Consani, not waiving his objection to the jurisdic-

tion of said referee but insisting thereon, filed an

answer under oath denying that he had ever received

any money from the estate of said bankrupts and

denying the allegations of the petition of the trustee

in bankruptcy upon which said order was based and

issued.

That thereupon said referee proceeded to the hear-

ing of said petition and order to show cause and on the

17th day of April, A. D. 1906, made an order direct-

ing said R. Consani to pay said sum to said trustee.

Said order is hereunto attached and marked Exhibit
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That the record of all the proceedings in said

matter before said referee were burned and destroy-

ed by conflagration occurring in the said city and

county of San Francisco on the 18th day of April, A.

D. 1906

;

That on or about the first day of October, 1906,

said trustee filed in said District Court a petition for

an order to show cause why said R. Consani should

not be punished for contempt for failing to obey said

order of said referee made on April, 17, 1906, and

said order to show cause was issued and served and

said R. Consani filed a written and verified answer

to said order to show cause which is hereunto annexed

and marked Exhibit ^*C."

That the said District Court ordered the matter

submitted and on the 14th day of November, 1906,

adjudged said R. Consani guilty of contempt and

ordered that he pay said sum of $395.96 within ten

days or be confined in the County Jail until said

order was complied with unless sooner released by

order of said Court, as will appear by Exhibit ^^D,"

hereby made a part hereof.

That no written opinion was filed by said Court in

said matter.

Your petitioner charges the fact to be, that the said

District Court erred in adjudging R. Consani guilty

of contempt and erred in adjudging that the said

referee had jurisdiction to make the order, the
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violation of which was adjudged to be a contempt,

and your petitioner is damaged and aggrieved

thereby and prays this Honorable Court to review

and revise decision of said Court below.

Your petitioner therefore prays that such order

of the District Court be set aside and held for naught

and that by order of this Court it be decreed that

said R. Consani is not guilty of contempt of court

and that the said referee had no jurisdiction to make

the order complained of, and the failure to obey

which constitutes the contempt herein; that during

the pendency of this review said order be stayed upon

said E. Consani giving adequate security that said

order will be obeyed if the decision of the Court

below is sustained and for such other relief as may

be proper and necessary in the premises.

R. CONSANI,

Petitioner.

State of California,

City and County of San Francisco,

District Aforesaid,—ss.

R. Consani, petitioner in the above foregoing

petition, does hereby make solemn oath that the state-

ments therein contained are true according to the best

of his knowledge, information and belief.

R. CONSANI.
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Subscribed and sworn to before me this 26th day

of November, 1906.

[Seal] JUSTIN GATES,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : No. 1410. United States Circuit

Court of Appeals for the Ninth Circuit. R. Consani,

Petitioner, vs. W. J. Brandon, Trustee in Bank-

ruptcy of the Estate of Graessler & Reichwald, Re-

spondent. In the Matter of Graessler & Reichwald,

Bankrupts. Petition for Revision Under Section

24b of the Bankruptcy Act of July 1, 1898, to Re-

vise in Matter of Law the Proceedings of the United

States District Court for the Northern District of

California.

Filed November 30, 1906.

F. D. MONCKTON,
Clerk.
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In the District Court of the United States, in and for

the Northern District of California.

No. 4928—IN BANKRUPTCY.

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

Certified Report of Referee.

To the Honorable JOHN J. BE HAVEN, Judge of

the Bistrict Court of the United States, in and

for the Northern Bistrict of California.

The undersigned, a referee in bankrupcty of the

above-entitled Court, before whom is pending the

above-entitled matter, respectfully reports

:

That on the 17th day of April, 1906, an order was

made by the referee in said matter directing R. Con-

sani to forthwith pay and deliver to Frank J. Bran-

don, trustee of the estate of the above-named bank-

rupts, the sum of $395.96.

That as appears by the affidavit, herewith trans-

mitted, of M. A. Cahn, a duly authenticated copy of

said order was delivered to said R. Consani person-

ally, on the 4th day of August, 1906.

That no petition for a review of said order has ever

been filed by or on behalf of said R. Consani.

That on the first day of September, 1906, said

trustee filed herein his verified petition, wherein he

recites that said R. Consani has failed and refused to
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pay the said sum of $395.96, or any part thereof,

to your petitioner ; and further asks that this matter

be certified to the Judge as provided in the 41st sec-

tion of the Bankruptcy Act.

In compliance with the provisions of the Bank-

ruptcy Act this matter is respectfully certified to the

Judge, and a copy of said order, proof of service

thereof and trustee's petition are herewith trans-

mitted.

Dated San Francisco, Cal., September 5th, 1906.

Respectfully Submitted,

MILTON J. GREEN,

Referee in Bankruptcy.

In the United States District Court, Northern Dis-

trict of California,

In the Matter of GRAESSLER & REICHWALD
et ai.,

Bankrupts.

Order that R. Consani Deliver to Trustee all Per-

sonal Property, etc.

The trustee of the estate of the above-named bank-

rupt, having filed herein his petition, praying for an

order requiring R. Consani to appear and show cause

why he should not surrender and deliver to said trus-

tee certain specified personal property belonging to

the estate of said bankrupts, and pay over and sur-

render to him $395.96, money in the hands of said
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Consani, as assets of said estate, now after hearing

and on consideration of the said petition, answer of

respondent, testimony submitted and argument of

counsel for the trustee and said Consani, good cause

appearing therefor, it is

Ordered that R. Consani forthwith deliver to

Frank J. Brandon, trustee of the estate of said bank-

rupt all the personal property taken from the restau-

rant of said bankrupts at No. 76 Geary Street, San

Francisco, California, purchased by said Consani at

sheriff's sale on the 3d day of October, 1905, in the

City and County of San Francisco, in this District

;

and that said Consani forthwith pay and deliver to

said trustee the sum of $395.96, paid the said R. Con-

sani by the sheriff of the city and county of San

Francisco, on the 28th day of September, 1905, as

proceeds of sales in the saloon of said bankrupt, at

No. 4 Geary Street, in said city attached and taken

at the suit of R. Consani against the firm of Graess-

ler & Reichwald.

Dated at San Francisco in the Northern District

of California, this 17th day of April, 1906.

MILTON J. GREEN,
Referee in Bankruptcy.

State and Northern District of California,—ss.

M. A. Cahn, being duly sworn, says: He has no

interest in the matter of the estate of Graessler



12 Matter of Graessler cfc Reichwald, Bankrupts,

& Reichwald, bankrupts; that on the 4th day of

August, 1906, at the city and county of San Fran-

cisco, State of California, he personally delivered

to R. Consani, personally a duly authenticated

copy of the order hereto attached.

Sworn to before me and subscribed in my pres-

ence this 1st day of Sej^tember, 1906.

M. A. CAHN.
M. J. GREEN,

Referee in Banky.

[Endorsed] : Piled Sept. 1st, 1906, at 10 A. M. M.

J. Green, Referee.

In the United States District Court, Northern Dis-

trict of California.

In the Matter of GRAESSLER & REICHWALD
et al.,

Bankrupts.

Petition of Trustee that Referee Certify Matter to

the Court, etc.

To Milton J. Green, Esq., Referee in Bankruptcy

:

I. Your petitioner represents that he is the duly

qualified and acting trustee of the estate of the above-

named bankrupts.

That on the 17th day of April, 1906, an order was

made herein requiring and directing R. Consani to

forthwith pay and deliver to your petitioner, as trus-

tee of the state of said bankrupts, tlie sum of $395.96,
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paid to said E. Consani by the sheriff of the city and

county of San Francisco, on the 28th day of Sep-

tember, 1905, as proceeds of sales in the saloon of

said bankrupts at No. 4 Geary Street, in said city

of San Francisco, attached and taken at the suit of

R. Consani against the firm of Graessler & Reich-

wald.

II. Your petitioner avers that a duly authenti-

cated copy of said order was served upon said R.

Consani by delivering the said copy to him in the

city and county of San Francisco, State of Califor-

nia, and a demand made by your petitioner upon said

Consani for the said sum of $395.96, in obedience to

and in compliance with said order, but the said R.

Consani failed and refused to pay over and deliver

to your petitioner the said sum or any part of said

sum, and still refuses and fails to pay the same or

any part thereof to your petitioner.

Wherefore your petitioner prays that the referee

certify said matter to the Honorable Judge of this

Court as provided in Sec. 41 of the Bankruptcy Act,

and therein report the said R. Consani has failed and

refused to comply with said order in whole or in part

;

that he is in contempt of this Court ; and that he be

required to appear and show cause why he should

not be punished for contempt, and committed to
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prison until he shall have paid to the trustee, the said

sum of $395.96.

Respectfully Submitted,

FRANK J. BRANDON,
Trustee of the Estate of Graessler & Reichwald.

WILLIAM A. COULTER,
Attorney for Petitioner.

Frank J. Brandon, being duly sworn, says : He is

the petitioner in the above-entitled matter; that he

has read the foregoing petition by him subscribed,

and that the facts therein stated are true.

FRANK J. BRANDON.

United States of America,

Northern District of California.

Sworn to before me and subscribed in my presence

this 31st day of August, 1906.

M. J. GREEN,

Referee in Bankrupcty.

[Endorsed] : Filed 1st day of Sept., 1906, at 11

o'clock A. M. M. J. Green, Referee in Bankruptcy,

in and for the City and County of San Francisco.

[Endorsed] : Filed Oct. 1, 1906, at 11 o'clock and

30 minutes A. M. Jas. P. Brown, Clerk. By John

Fouga, Deputy Clerk.
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In the United States District Court, Northern Dis-

trict of California,

In the Matter of GRAESSLER & REICHWALD et

al.,

Bankrupts.

Petition of Trustee for Order to Show Cause, etc.

To Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States for the

Northern District of California.

Your petitioner represents that he is the duly ap-

pointed, qualified and acting trustee of the estate of

the above-named bankrupts; that heretofore, to wit,

on the 5th day of Sept., 1906, Milton J. Green, Esq.,

Referee in Bankruptcy of this Court, in and for the

city and county of San Francisco, certified to your

Honor, under the provisions of Sec. 41 of the Bank-

ruptcy Act, as a contempt on the part of R. Consani

his failure and refusal to comply with the order made

by the said referee and duly served on said R. Con-

sani, requiring said Consani to surrender and pay to

the trustee of the estate of said bankrupts, the sum

of $395.96, the property of said bankrupts, and un-

lawfuly held or appropriated by said Consani.

Wherefore your petitioner prays that an order be

made and entered herein, requiring the said R. Con-

sani to appear and show cause, if any he has, why he

should not be imprisoned and fined for contempt, and

so imprisoned until he shall pay over and deliver to
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your petitioner as trustee, the said sum of $395.96,

as required by said order of the referee.

FRANK J. BRANDON,
Trustee.

WILLIAM A. COULTER,

Attorney for Trustee.

[Endorsed] : Piled Oct. 5, 1906, at 9 o'clock and 30

minutes A. M. Jas. P. Brown, Clerk. By J. S.

Manley, Deputy Clerk.

In the District Court of the United States, Northern

District of California,

In the Matter of GRAESSIER & REICHWALD et

al.,

Bankrupts.

Order to Show Cause.

On reading and filing the petition of Prank J.

Brandon, trustee of the estate of the above-named

bankrupts, and on motion of William A. Coulter, his

attorney, good cause being shown therefor, it is

hereby ordered that R. Consani of the city and

county of San Prancisco, in this district, do appear

before this Court on the 13th day of October, 1906,

at the hour of ten o'clock A. M. of said day at the

courtroom of said court in the postoffice and U. S.

Court Building in the city and county of San Pran-

cisco, then and there to show cause, if any there be.
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why he should not be punished by fine and imprison-

ment for contempt of Court in refusing and failing

to surrender and pay to said trustee of the bankrupts

herein, the $395.96, as he was required and directed

to do by the order of the referee herein, and why he

should not stand committed until he complies with

said order of the referee.

Dated this 16th day of Oct., 1906.

JOHN J. DE HAVEN,
Judge.

[Endorsed] : Filed Oct. 6th, 1906, at 10 o'clock and

30 minutes A. M. Jas. P. Brown, Clerk. By J. S.

Manley, Deputy Clerk.

In the United States District Court, in and for the

Northern District of California,

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

Answer on Order to Show Cause.

Comes now R. Consani and in answer to the peti-

tion of Frank J. Brandon, trustee of the above-

named bankrupts, and in answer to the order to show

cause issued by the above-entitled court, and show-

ing cause why he should not be punished for con-

tempt but discharged and adjudged not guilty of any

contempt whatsoever, respectfully represents and

shows

:
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First. That the said referee had no jurisdiction

to make the order, the violation of which is in said

petition assigned as a contempt.

Second—That the above court has not obtained

jurisdiction of the said contempt proceeding on the

ground that the said R. Consani was never served

with a copy of the petition upon which said order is

based, and on the further ground that the said R.

Consani has been discharged before the Hon. Referee

upon his examination before said referee in reference

to the property mentioned in the order, the violation

of which is assigned as a contempt.

And by way of further answer to said petition and

order to show cause, said R. Consani respectfully

submits the following affidavits

:

State of California,

City and County of San Francisco,—ss.

Louis Ferrari, being duly sworn, deposes and says,

that he is the attorney for R. Consani, in the above-

entitled matter and has been and acted as the attor-

ney for said R. Consani, in all the proceedings in the

above-entitled matter and acted as attorney for said

R. Consani, in all the transactions that R. Consani

had with said bankrupts for more than four months

before the adjudication of said bankrupts;

That on or about the 1st day of April, 1906, the said

R. Consani was cited to appear before the referee in
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the above matter to show cause why he should not

deliver to said trustee in bankruptcy certain furni-

ture and the sum of $395.96 alleged to have been ob-

tained by said R. Consani, from the estate of said

bankrupts upon an alleged preference.

That in conformity with said order said R. Con-

sani appeared and filed an answer denying the allega-

tions of said petition, and objecting to the jurisdic-

tion of said referee to determine whether or not said

R. Consani had been a preferred creditor, and con-

tending that the remedy of the referee lay in a suit

brought either in a state or federal court. That

over the exception and objections of the said R. Con-

sani the said referee heard testimony on said order

to show cause, and took the matter under advise-

ment, promising to let said affiant as attorney for R.

Consani know when said matter would be decided

in order that an appeal might be taken to this Hon.

Court, in the event of an adverse decision.

That this affiant or said R. Consani heard nothing

further about said decision until on or about the

13th day of August, 1906, when said R. Consani was

served with an order of said referee to deliver said

furniture and money to said trustee in bankruptcy,

and at the same time said R. Consani was served with

a notice that the said trustee would be in the office

of the referee in bankruptcy on the 15th day of

August, 1906, at the hour of 2 P. M. to receive said

property; that at said time and place this affiant ap-
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peared and met said trustee in bankruptcy and in-

formed him that the furniture had been destroyed

and burned in the conflagration of April 18th, 1906,

and that as to the money the order of said referee

was a mistake and that affiant was prepared to prove

beyond a shadow of a doubt that no money was ever

received by said R. Consani from the estate of said

bankrupts, and that if he the said trustee insisted

on the enforcement of said order in reference to said

money, said affiant would immediately take an ap-

peal to this Hon. Court;

That the said trustees thereupon told said affiant

that he would consult his attorney in regard to the

matter and that he would inform affiant what he pro-

posed to do. That this affiant never received any

word from said trustee. That on or about the

day of September, 1906, said R. Consani was ordered

to appear before the said referee in bankruptcy, and

answer concerning any property which said referee

had ordered delivered to said trustee; that the said

R. Consani appeared before said referee at the time

stated in said order and answered all questions put

to him in reference to said property, and thereupon

said referee discharged said R. Consani.

That this affiant knows positively of his own

knowledge that said R. Consani has never received a

cent out the estate of said bankrupts, and that said

R. Consani has disbursed over $30.00 in costs of suit
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and attacliment in said matter which he has never

received back. That said affiant is prepared to show

positively where said money alleged to be in said

R. Consani's hands has gone, and has told the at-

torney for said trustee, but said trustee has failed

to take any proceedings against said person, in whose

possession said money is.

LOUIS FERRARI.

Subscribed and sworn to before me this 15th day

of October, 1906.

[Seal] JOHN FOUGA,
Deputy Clerk, U. S. District Court, Northern Dis-

trict of California.

State of California,

City and County of San Francisco,—ss.

R. Consani, being duly sworn, deposes and says,

that he has read the foregoing affidavit of Louis Fer-

rari; that the same, in so far as it refers to matters

within the knowledge of said R. Consani, is true;

that said R. Consani has never received one cent of

the money herein alleged as a preference over other

creditors, and that it is for that reason impossible to

comply with the said order of said referee.

R. CONSANL
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Subscribed and sworn to before me this 13 day of

October, 1906.

[Seal] JOHN FOUGA,

Deputy Clerk U. S. District Court, Northern Dis-

trict of California.

[Endorsed] : Filed October 13th, 1906, at 10 o'clock

A. M. Jas. P. Brown, Clerk. By J. S. Manley,

Deputy Clerk.

In the District Court of the United States, Northern

District of California,

No. 4938.

In the Matter of GRAESSLER & RIECHWALD,
Bankrupts.

Order Adjudging E. Consani Guilty of Contempt of

Court, etc.

This matter coming before the Court upon an

order requiring R. Consani to show cause why he

should not be punished for contempt of Court in re-

fusing and failing to pay to the trustee of said bank-

rupts, the sum of three hundred and ninety-five dol-

lars and ninety-six cents, as required and directed to

do by the order of the referee herein, made on April

17, 1906, and the matter being submitted to the Court

upon the petition of the trustee for the order to show

cause, the certificate of the referee filed herein Octo-

ber 1, 1906, and the answer of said R. Consani to

said order to show cause, and the Court being fully
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advised, finds that the matters alleged in the petition

of the trustee are true, and that the said R. Consani,

in failing and refusing to pay to said trustee the sum

of three hundred and ninety-five dollars and ninety-

six cents, as directed by said order of the referee, is

guilty of contempt of this court.

And it is therefore ordered and adjudged that un-

less he shall comply with the said order of the referee

hj paying to the trustee of said bankrupts, the said

sum of three hundred and ninety-five dollars and

ninety-six cents, within ten days after service of a

copy of this order upon him, that he, the said R.

Consani, shall be punished for said contempt by im-

prisonment in the county jail of the city and county

of San Francisco, State of California, until said pay-

ment of said sum of three hundred and ninety-five

dollars and ninety-six cents, unless sooner released

by the order of this Court.

Dated November 14, 1906.

JOHN J. DE HAVEN,
Judge.

[Endorsed]: Filed November 14, 1906, at 10

o'clock and 20 minutes A. M. Jas. P. Brown, Clerk.

By J. S. Manley, Deputy Clerk.

Clerk ^s Certificate to Transcript.

I, James P. Brown, Clerk of the District Court of

the United States for the Northern District of Cali-
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fornia, do hereby certify the foregoing to be full,

true and correct copies of the certificate of referee,

petition of trustee for order to show case, order to

show cause on R. Consani, answer of R. Consani on

order to show cause and order adjudging R. Consani

guilty of contempt of court, etc., in the Matter of

Graessler & Reichwald, Bankrupts, No. 4928, and

now remaining on file and of record in my office.

Attest my hand and seal of the said District Court

this 23d day of January, A. D. 1907.

[Seal] JAS. P. BROWN,
Clerk.

By J. S. Manley,

Deputy Clerk.

[Endorsed]: No. 1410. United States Circuit

Court of Appeals for the Ninth Circuit. R. Consani,

Petitioner, vs. W. J. Brandon, Trustee in Bank-

ruptcy of the Estate of Graessler & Reichwald, Re-

spondents. In the Matter of Graessler & Reich-

wald, Bankrupts. Transcript of Record. Upon Pe-

tition for Revision under Section 24b of the Bank-

ruptcy Act of July 1, 1898, to Revise in Matter of

Law the Proceedings of the United States District

Court for the Northern District of California.

Filed January 26, 1907.

P. D. MONCKTON,
Clerk.


